February 15, 2022
Via Electronic Mail Only
Mayor Kyle Pingree and Members of the
City Council
City of Banning
99 East Ramsay Street
Banning, CA 92220
E-Mail: cityclerks@banning.gov
Re:

Design Review 21-7008 and Tentative Parcel Map 31864

Dear Mayor Pingree and Members of the City Council:
We are writing on behalf of Pass Action Group to support our appeal of the
Planning Commission December 1, 2021 design review approval for the Banning Pointe
cold-storage warehouse project (“the Project”) and to inform you of the ongoing flaws in
the process that the City of Banning has used to consider that Project. We have
previously provided comments to support our appeal in our letter dated January 24, 2022
(“the January 24 Letter”), and in a letter dated February 11, 2022 (“the February 11
Letter”) we noted that state and local law require the recusal of three councilmembers
from consideration of the Project.
The Staff Report for the Council consideration of the Project and accompanying
Addendum/Consistency Checklist (“the Consistency Analysis”) do not cure the failure to
comply with the requirements of the California Environmental Quality Act, Public
Resources Code sections 12000 et seq. (“CEQA”). The initial approval related to the
Project was processed in 2020 as a Specific Plan Amendment and rezoning, with
environmental review provided by a Programmatic Environmental Impact Report (the
“PEIR”). As explained in the January 24 Letter, the Project before the Council is different
from what the PEIR analyzed, in ways that will lead to “new significant environmental
effects or a substantial increase in the severity of previously identified significant
effects,” necessitating an subsequent or supplemental EIR. (CEQA Guidelines
§ 151262(b)(1); Pub. Res. Code § 21166.)
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The City has also failed to take any action to correct the many procedural
irregularities that attend this Project. As discussed below, the residents of the Project’s
neighborhood were shut out of the early stages of the process, when key decisions were
made. The City’s actions, starting with the early scoping for the Project and right through
the councilmembers’ boosterism, give the impression of a government that intends not to
consider the merits of an approval but to promote it and fill in justifications as needed.
This is precisely the approach that CEQA and the laws governing local agencies are
meant to avoid, and it invalidates any approval of this Project on the current record..
I.

The City’s Process of the Project Has Been Rife With Procedural Errors and
is Subject to Challenge.

This project’s path to the Council has been wholly inappropriate. Initially,
the Specific Plan Amendment does not meet the requirement of Municipal Code section
19.96.060(A), requiring that a Specific Plan be “consistent with the General Plan,”
because, as set out below, the Project is inconsistent with the Banning General Plan. It’s
adoption was therefore invalid.
Moreover, as discussed in the January 24 Letter, the purported rezoning
simply incorporates the entire Specific Plan into the zoning code, but does not amend the
code with the new use and development standards. leaving the public unclear on what
standards actually apply. The Staff Report does nothing to clear this up. It states that “
Ordinance No. 1571, which approved the Specific Plan Amendment, is listed in the online Banning Municipal Code under Supplementary Ordinance Table with a link to the
Ordinance,” and notes that the public may sift through past years’ City Council agendas
to find the Specific Plan Amendment. Staff Report at 15.
The PEIR, as discussed in the January 24 Letter, was an improper vehicle
for environmental review of a single site. This inappropriateness is made worse by the
City’s apparent failures of candor surrounding the project. The City’s Municipal Code
requires both the Planning Commission and City Council to hold hearings before a
specific plan amendment can be approved. (BMC § 17.96.030.) The City was required to
provide notice of both hearings to every property owner within a 300 feet radius of the
affected property. (BMC § 17.68.020(B)(2); Gov’t Code §§ 65854, 65091.) The Staff
Report asserts that this mailing occurred, but many of the members of Pass Action Group
who live within this radius never received notice of either hearing. The Staff Report does
not even purport that the alleged mailings complied with the requirement of Municipal
Code section 17.68.020(B)(2)(a), requiring that the mailing “list shall be prepared and
certified by a title insurance company, civil engineer or surveyor licensed to practice in
California.” Despite multiple requests under the Public Records Act, the public has seen
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no evidence that these required certifications exist. In their absence the City’s notice of
the Specific Plan Amendment appears to be faulty, if not entirely absent. Such a failure of
notice may invalidate the Specific Plan Approval and toll the statute of limitations,
potentially subjecting that approval and the PEIR to challenge.
At the March 2 2020 scoping meeting on the Specific Plan Amendment,
City staff gave vague answers regarding the expected land uses and truck traffic at the
project site: When asked if there would be semi-trucks going to the Project site,
Community Development Director Adam Rush said “not necessarily.” He called what is
now the “Business and Warehouse District” a ““Business Park,” suggesting it could
include stores like Costco. Given that multiple representatives of the Project developer
were present, it is quite odd that the City was so lacking in details of the actual plans for
the Project. The public would have been well served if the City had held off on Specific
Plan Amendment approval until a complete project was ready for environmental review.
Instead, the City’s rush into initial, program-level review avoided exposing the specific
Project to a full CEQA process.
Finally, we informed you in the February 11 Letter that many statements by
Councilmembers Wallace, Hamlin, and Sanchez have demonstrated their bias in favor of
the Project. Under well-established state and local law, this bias requires these
councilmembers’ recusal from consideration of the Project. Appendix 1 to this letter is an
additional public statement from Councilmember Sanchez, stating that “[t]his is a great
project, because it does many things for the area, it eliminates the homeless population
due to the enclosed businesses.” At the same time, Attachment 12 to the Staff Report
includes dozens of pages of emails from Councilmember Hamlin to the Project’s
developer, sharing comments from Project opponents. An elected official communicating
directly with a Project sponsor in this way is extremely unusual and leads inevitably to
the conclusion, or at least the appearance, the Councilmember Hamlin supports the
Project.
These statements, along with those discussed in the February 11 Letter,
requires Councilmembers Sanchez, Wallace, and Hamlin to recuse themselves pursuant
to the Banning Manual of Procedural Guidelines for the Conduct of City Council and
Constituent Body/Commission Meetings, § 8.1(d)-(e) (“Guidelines for City Council
Meetings”) and California cases such as Petrovich Development Company, LLC v. City of
Sacramento (2020) 48 Cal.App.5th 963, 974.
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II.

Approval of the Project as Proposed––Which Is Inconsistent with the City’s
General Plan and Zoning Requirements––Would Violate Planning and
Zoning Law.

The state Planning and Zoning Law (Gov’t Code § 65000 et seq.) requires
that development approvals be consistent with the jurisdiction’s general plan. As
reiterated by the courts, “[u]nder state law, the propriety of virtually any local decision
affecting land use and development depends upon consistency with the applicable general
plan and its elements.” Resource Defense Fund v. County of Santa Cruz (1982) 133
Cal.App.3d 800, 806. Accordingly, “[t]he consistency doctrine [is] the linchpin of
California’s land use and development laws; it is the principle which infuses the concept
of planned growth with the force of law.” Families Unafraid to Uphold Rural El Dorado
County v. Board of Supervisors (1998) 62 Cal.App.4th 1332, 1336.
It is an abuse of discretion to approve a project that “frustrate[s] the General
Plan’s goals and policies.” Napa Citizens for Honest Gov’t v. Napa County (2001) 91
Cal.App.4th 342, 379. The project need not present an “outright conflict” with a general
plan provision to be considered inconsistent; the determining question is instead whether
the project “is compatible with and will not frustrate the General Plan’s goals and
policies.” Napa Citizens, 91 Cal.App.4th at 379. Here, the proposed Project does more
than just frustrate the General Plan’s goals. As discussed in more detail below, the Project
would conflict directly with several core provisions of the General Plan and Zoning Code
relating to noise.
The City’s General Plan Noise Element mandates that “[S]ite
planning and design standards should provide direct noise impact mitigation for areas
particularly impacted by noise. Applied mitigation measures include the use of buffer
zones consisting of earthen berms, walls and landscaping between sensitive land uses and
roadways, and other noise sources.” Banning General Plan at V-54. Moreover, the
General Plan includes the following specific policies related to protecting City residents
from excessive noise:
Policy 1: The City shall protect noise sensitive land uses, including
residential neighborhoods, schools, hospitals, libraries, churches, resorts
and community open space, from potentially significant sources of
community noise.
Program 1.C: The City shall use the development review process to assure
the use of buffers between sensitive receptors and incompatible land uses.
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Policy 4: The City shall maintain a General Plan Circulation Map and
assure low levels of traffic within neighborhoods by assigning truck routes
to major roadways only.
Policy 8: The City shall impose and integrate special design features into
proposed development that minimize impacts associated with the operation
of air conditioning and heating equipment, onsite traffic, and use of
parking, loading and trash storage facilities.
The City’s Noise Ordinance sets out standards that the Project may not
exceed. Banning Municipal Code § 8.44.050, 8.44.060, and 8.44.070. The PEIR
acknowledged that it would exceed these standards. 1 The Noise Ordinance also includes
these Findings:
A. The making, creation or maintenance of excessive, unnecessary,
unnatural or unusually loud noises which are prolonged, unusual and
unnatural in their time, place and use, affect and are a detriment to public
health, comfort, convenience, safety, welfare and prosperity of the residents
of the city; and
B. The necessity for the provisions and prohibitions hereinafter contained
and enacted is hereby declared as a matter of legislative determination and
public policy. It is further declared that the provisions and prohibitions
hereinafter contained and enacted are in pursuance of and for the purpose of
securing and promoting the public health, comfort, convenience, safety,
welfare and prosperity and the peace and quiet of the city.
Banning Municipal Code § 8.44.020 (emphasis added).
Here, the Project would do the opposite of protecting residents from noise.
The Project would cause truck noise resulting in sleep disturbance, speech interference,
annoyance, discomfort and public health impacts. It is clearly inconsistent with the
Banning General Plan and the Noise Ordinance, and cannot be approved.

1

Twenty-four hour truck operations would exceed the City’s Noise Standards by 10 dBA
to 24 dBA during night time hours. PEIR at 4.10-2 and Table 4.10-4 at p. 4.10-9.
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III.

The Project Has Changed to Include Eastside Access, With Increased
Impacts on Neighbors.

As explained in detail in the January 24 Letter, the City has not fully
analyzed the Project-related noise impacts on area residents, and has failed to identify or
analyze mitigation measures to minimize significant impacts. Specifically, the PEIR and
the Project Updates (including the Consistency Analysis) relied on faulty trip generation
rates, a key component of noise impacts, and failed to perform a specific analysis of noise
impacts to nearby residents.
In addition, the PEIR failed entirely to analyze noise impacts to residents
from truck traffic traveling to and from points east of the Project site. The Specific Plan
Amendment authorizes Project-related semi-truck access from Sun Lakes Village Drive
from both the east and west. (Specific Plan Amendment § 2.2.1.) Specifically:
“Semi-truck access to the Business & Warehouse District is
provided to vehicles eastbound on Sun Lakes Boulevard via an
existing left turn pocket into Sun Lakes Village Drive, which is
located adjacent to the southwestern corner of the Business &
Warehouse District. Semi-trucks traveling westbound from the
Sunset Avenue exit of the I-10 Freeway along the extension of Sun
Lakes Boulevard through the Sun Lakes Country Club community
are provided access via a right turn into Sun Lakes Village Drive.”
Id. (emphasis added).
The Specific Plan Amendment acknowledges that Project-related trucks,
especially those travelling westbound along Sun Lakes Boulevard, would drive directly
through the Sun Lakes Community, east of the site. Id. However, as discussed below, the
noise analyses prepared as part of the PEIR fail to analyze noise impacts from trucks
traveling east of the site and cutting through the Sun Lakes community.
The PEIR’s noise analysis evaluated estimated traffic noise on the adjacent
community based on roadway volumes in terms of the Project’s average daily trips
(“ADT”) as calculated in the traffic analysis. PEIR at 4.10-11. However, the PEIR only
looked at two roadway locations, both to the west of the Project site. PEIR Table 4.10.5
at 4.10-11. Essentially, the PEIR ignored analysis of daily truck traffic accessing the
Project site from the east, which will expose thousands more residents to truck noise.
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The PEIR analyzed a project with only west-side traffic. The Project before
the Council, however, has no limitations on trucks’ use of the available routes, and thus
must be assumed to include both east- and west-side traffic.
The new noise study prepared for the Project and made available to the
public just this week does not solve this failure. Initially, this document’s late appearance
makes it virtually impossible for members of the public to learn what the Project will
bring to Banning.2 Our ability to review it shows only that professionals can be informed,
not that the City has met its obligation to disclose the Project’s environmental effects to
the general public.
Substantively, this new study states that “environmental noise descriptors
are generally based on averages, rather than instantaneous, noise levels.” Consistency
Analysis, Appendix D, Urban Crossroads Banning Point Noise and Vibration Impact
Analysis (the “Noise Study”) dated February 7, 2022 at 8. The Noise Study goes on to
explain that it uses noise measurements of equivalent sound level (“Leq”) and
Community Noise Equivalent Level (“CNEL”), both based on averaging sound. Id.
The Noise Study presents estimated Project noise levels using Leq and
CNEL and evaluates the noise impacts against the City’s noise standards. See, e.g., Noise
Study Table 9-3: Nighttime Project Operational Noise Levels (showing noise levels in
Leq.) However, under well-established case law, the City must also analyze the extent
and severity of noise impacts based on single event noise (e.g., noise from each truck
driving by, entering/exiting the Project site).
Analyzing only average noise impacts has been rejected by California
courts because impacted residents do not hear noise averages, but single events. See
Berkeley Keep Jets Over the Bay Committee v. Port of Oakland (2001) 91 Cal.App.4th
1344, 1382. Single event noise levels have been shown to be likely to result in sleep
disruption and speech interference, and heightened levels of stress and annoyance. Noting
that “sound exposure level [SEL] has been found to be the most appropriate and useful
descriptor for most types of single event sounds,” the court in Berkeley Keep Jets held
that the Port must prepare a supplementary noise analysis calculating the impacts of
single-event sounds. Id. at 1382. Here, the PEIR identified significant noise impacts from
2

This is equally true of the last-minute analyses of GHG emissions and traffic. The City
is jamming a significant amount of data into the record, but these documents are not
receiving the public scrutiny that CEQA requires and relies on. The volume of new
analysis demonstrates that a proper CEQA process, with statutory review and comment
periods, would be the appropriate approach to this revised Project.
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the Project on nearby residents and included estimated maximum noise levels from
Project activities, leading to a conclusion of significance. Accordingly, the noise study
for this Project should have analyzed the impacts of single event noise on sleep, speech,
stress and annoyance levels, and should have identified adequate measures to mitigate
those impacts. Yet, the supplemental noise study ignores maximum noise levels and
presents only average noise.
The proposed operating hours for the Project per Condition of Approval 16,
7 a.m. to 10 p.pm., include times early and late enough to warrant SEL analysis.
Moreover, the Project’s developer has requested that the City allow the cold-storage
warehouse to operate twenty-four hours a day, every day of the week. (Email from Josh
Zemon, Managing Principal of Creation Equity, to Adam Rush, City Community
Development Director, January 28, 2022, attached to the January 24 Letter as Appendix
7). The PEIR and Consistency Analysis’s consideration of both traffic and noise do not
appear to take into account 24-hour truck access, seven days a week. The only nighttime
noise analysis is of onsite operations, not neighborhood traffic. (Consistency Analysis at
72-74.) Nighttime traffic through a residential neighborhood is precisely the activity that
requires SEL analysis. The City cannot change Condition of Approval 16 without further
environmental review. Such a change in the Project would cause new and more severe
environmental impacts, necessitating an supplemental EIR.
In addition, as explained in our prior comments, the City’s trip generation
analysis substantially underestimates Project traffic volumes, which implicants the noise
analysis. January 24 Letter at 5-7. For these reasons, the City should require preparation
of a correct traffic analysis and supplementary noise analysis calculating the impacts of
single-event sounds from trucks accessing the Project site at night.
In summary, the PEIR’s analysis of noise impacts on the neighboring
residents was incomplete and the City deferred preparation of prescribed supplemental
acoustical analysis to evaluate the extent and severity of foreseeable impacts to area
residents and to identify mitigation for the identified significant impacts. Now a year
later, the City is considering expanded Project operations (24-hour truck access and eastside access) that was not analyzed in the EIR and the supplemental analysis has still not
been prepared. Nor has the City provided detailed conditions that would ensure that noise
impacts to neighboring residences would be lessened to less-than-significant levels. For
instance, the Project is not conditioned to use alternative truck routes away from
neighborhoods. Nor is the Project required to construct berms or other special design
features to protect adjacent neighborhoods. Perhaps most importantly, the Project has
been changed to allow trucks to access the site 24-hours a day; seven days a week. To
comply with CEQA and the City’s own General Plan and Municipal Code, the City is
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obliged to conduct supplemental traffic and noise analyses prior to considering approval
of the Project.
IV.

The Staff Report and Consistency Analysis Do Not Provide Substantial
Evidence to Support Project Approval.
The Staff Report for the Council’s consideration of the Project concludes:
no further environmental review is required, including pursuant to Public
Resources Code Section 21166, or CEQA Guidelines Sections 15162 or
15163 because (i) the Project will not have new or substantially more
severe impacts than what was disclosed in the [P]EIR; (ii) all applicable
mitigation measures in the EIR remain applicable to the Project and are
imposed on the Project as a condition of approval; and (iii) the Project will
not require any new mitigation measures, all as documented in the
Addendum. The Addendum and its supporting technical reports and
memoranda constitute substantial evidence in support of the City Council’s
conclusion and findings.

Staff Report at 14.
This conclusion relies on an “Addendum/Consistency checklist entitled
‘Banning Point Addendum to the Sun Lakes Village North Specific Plan Amendment No.
5 Environmental Impact Report’” (the “Consistency Analysis”). Staff Report at 11-14.
Neither the Staff Report nor the Consistency Analysis include the evidence required to
support that conclusion.
A.

The Staff Report and Consistency Analysis Fail to Recognize the
Project’s Inconsistency With the General Plan and the Noise
Ordinance.

The Consistency Analysis concludes that “the Project is consistent with the
various land use-related plans evaluated in the EIR which have not changed substantially
since the EIR was certified in 2020. Therefore, impacts related to land use plans are less
than significant and no mitigation is required.” Consistency Analysis at 60. This
conclusion is incorrect for two reasons. First, the Project, in fact, represents changed land
uses from the Business/Warehouse project. As explained in our prior comments, the coldstorage warehouse project before you is a new project, different than what was analyzed
in the PEIR. January 24 Letter at 4. Therefore, the Project as proposed is inconsistent
with the project analyzed in the PEIR and would lead to more severe traffic, air quality,

Mayor Kyle Pingree and Members of the City Council
February 15, 2022
Page 10
GHG, and noise impacts than those identified in the PEIR and Project Updates. Id. at 412.
Second, as discussed above, the Project is inconsistent with several General
Plan policies that should, if honored, protect City residents from excessive noise. The
PEIR, moreover, acknowledged that the Project would exceed the City’s noise standards
and require additional analysis and mitigation (PEIR at 4.10-9 through 4.10-11), yet the
analysis has not been performed. The proposed approval resolution includes no condition
of approval that would require such analysis. The PEIR determined that the Specific Plan
would have less than significant impacts, but that determination is conditional on
completion of the analysis and mitigation. Id. Because that analysis and mitigation has
not happened, the PEIR provides no support for the Staff Report’s conclusion that “[a]ll
environmental impacts of [the Specific Plan Amendment] (including those impacts
related to the development of industrial and warehouse uses, and retail uses, such as those
proposed by the Project) were analyzed, disclosed, and mitigated.” Staff Report at 15.
The Project’s failure to implement those requirements has two distinct
results: First, by the PEIR’s own analysis, the Project will have a significant impact that
has not been mitigated; CEQA requires the City to impose the identified mitigation.
Second, the Project remains inconsistent with the City’s General Plan noise standards and
with the Banning Noise Ordinance at Municipal Code section 8.44.020 as discussed
above.
B.

The Traffic Analysis Staff Report and Consistency Analysis Ignore the
Project Changes Since the PEIR.

The Consistency Analysis concludes that the Project’s impacts related to
transportation would be less than significant and consistent with the conclusions of the
PEIR. Consistency Analysis at 69-70. However, both the PEIR and supplemental traffic
analysis fail to recognize the differences between the current Project and the project set
analyzed in the PEIR: as discussed above, the PEIR did not analyze a project with truck
traffic on the east side of the project site. 3 The traffic analysis thus substantially
underestimates Project traffic volumes, fails to analyze Project-specific vehicle miles
travelled and related impacts, and ignores impacts to neighbors. The Project has changed
from the version analyzed in the PEIR such that new or more severe impacts would occur

3

As discussed in the January 24 Letter and its appendices, the PEIR itself is also flawed
and its conclusions unsupported; the initial approval of the Specific Plan Amendment
violated CEQA.
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that were not evaluated in that PEIR. The Staff Report is unsupported and incorrect: a
supplemental EIR is required.
C.

In Considering Air Quality and Greenhouse Gas Impacts, the
Consistency Analysis Ignores the Change from a Business/Warehouse
Project to a Cold-Storage Project.

The Consistency Analysis concludes that the Project “would not conflict
with the AQMP (Air Quality Management Plan) and would not result in air pollutant
emissions that would exceed or cause violations of established standards.” Consistency
Analysis at 36. This is conclusion is based on the reduced size of the development
compared to development analyzed in the PEIR. Id. However, both the PEIR and the
supplemental air quality analysis present an incomplete and unsubstantiated analysis of
project-related nitrogen oxide (NOx) emissions. January 24 Letter at 7-9 and Appx 3.
The heart of the problem is failure of the supplemental air quality analysis
to account for the Project changes that would result in higher emissions from emergency
generators and other operation requirements of a cold-storage facility. Id. When
calculations are revised to take these project elements into account, the Project’s
maximum daily emissions would be higher than disclosed. January 24 Letter, Appendix 3
at 3. Therefore, the Project would result in air pollutant emissions that would exceed or
cause violations of established air quality standards such that new or more severe impacts
would occur that were not evaluated in the PEIR. A supplemental EIR is required.
The same omissions undermine the Project-specific analysis of GHG
emissions. The Consistency Analysis concludes that the Project would be consistent with
the development anticipated under the Specific Plan and within the GHG emissions
identified in the Specific Plan PEIR. Consistency Analysis at 54 and 55. However, both
the PEIR and the Project-specific update underestimate truck emissions. They also ignore
emergency generators and other operational impacts of a cold storage warehouse. They
therefore both underestimate the extent and severity of GHG emissions. When the
calculations are revised to account for these emissions, the annual GHG emissions would
result in a substantially more severe GHG impact than has been previously analyzed. 4

4

The estimated annual GHG emissions in the PEIR and the updated analyses are only 9,796 and 8,761
metric tons of carbon dioxide equivalents, respectively, and only 8,812 in the Consistency Analysis.
January 24 Letter, Appx 3 at 9. The expert report attached to the January 24 Letter, which accounts for
these ignored emission sources, determined the annual GHG emissions will be 13,311 metric tons of
carbon dioxide equivalents. Id at 8, 9.
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Therefore, changes to the Project would cause new and more severe significant
environmental impacts related to air quality, and GHG emissions.
D.

The Consistency Analysis Fails to Account for Noise from Traffic East
of the Project Site.

The Consistency Analysis concludes that the Project’s impacts related to
noise would be less than significant with implementation of identified mitigation
measures, consistent with the conclusions of the PEIR. Consistency Analysis at 70-75. As
discussed above, however, the project analyzed in the PEIR does not adequately analyze
noise from trucks traveling westbound on Sun Lakes Boulevard from Interstate 10 and
cutting through the Sun Lakes residential community. The Project, however, allows such
traffic. The Consistency Analysis’s noise analysis considers receptors near the
site(Consistency Analysis at 69), but ignores the noise impact of truck traffic in the
neighborhood on the eastward route to I-10. receptors. These impacts are likely to be
significant, as discussed above. The Consistency Analysis is therefore incorrect and
unsupported in its conclusion that “operational noise impacts from the Project will be
reduced to less than significant levels.” (Consistency Analysis at 75.) The noise impacts
of the Project and its changes from the original version have not been adequately
analyzed or disclosed; those changes are likely to cause new or more severe impacts. a
supplemental EIR is required.
E.

The Consistency Analysis Fails to Adequately Analyze the Project’s
Land Use Impacts.

As described above, the Project conflicts with multiple General Plan and
Zoning Code provisions regarding noise. These conflicts would be exacerbated by the
Project’s new east-side access. The conflicts are significant impacts under CEQA.
Friends of Riverside’s Hills v. City of Riverside (2018) 26 Cal.App.5th 1137, 1151
(“‘Conflict with any applicable land use plan, policy or regulation… adopted for the
purpose of avoiding or mitigating an environmental effect’ qualifies as an environmental
impact under CEQA”) (quoting CEQA Guidelines Appx G, § IX(b)). The PEIR fails to
recognize this inconsistency (PEIR at 4.9-13), and the Consistency Analysis continues
that failure (Consistency Analysis at 64.) This conclusion is unfounded and not
supported by substantial evidence. In fact, the Project’s plain inconsistencies represent
significant impacts.
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V.

Conclusion

For all of the foregoing reasons, we respectfully submit that the City cannot
lawfully approve the Project. The PEIR failed to disclose the Project’s real impacts in
part because it was analyzing the impacts of a generic warehouse project, rather than the
cold-storage warehouse Project now before the City. The Project Updates and
Consistency Analysis, rather than fill in analysis of the actual Project, continues to ignore
aspects that would cause significant impacts, such as nighttime noise, east-side traffic,
and the operational emissions of a high-cube cold storage facility. (Even if recent
analyses, such as the Noise Study, had included a complete analysis of the Project, they
were never circulated to the public for comment pursuant to CEQA and cannot stand in
for an adequate CEQA document.)
The environmental documentation prepared to date thus cannot support the
findings required by CEQA. To comply with CEQA, before considering this Project
further, the City must prepare and circulate a new, supplemental, or subsequent EIR that
analyzes and discloses all of the cold-storage warehouse Project’s numerous significant
impacts, identifies adequate, enforceable mitigation measures, and analyzes a reasonable
range of alternatives that would avoid or substantially lessen impacts. As currently
proposed, this Project must be denied.
Very truly yours,
SHUTE, MIHALY & WEINBERGER LLP

Gabriel M.B. Ross
1471722.4

Appendix 1

